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common-law exception where the first trial is a nullity. Rex v. Baker (1912) 7 
Cr. App. 217; Rex v. Golathan (1015) in Cr. App. 79. In the few cases which 
have arisen in this country, the decisions are in conflict as to the power of 
the court to grant a new trial ex proprio motu, although all courts will set 
aside the judgment where the defendant has done no affirmative act. A few 
courts argue that the defendant has everything to gain and nothing to lose 
by a new trial. Commonwealth v. Gabor (1904) 209 Pa. 201, 58 Atl. 278. 
A very striking refutation of this theory is found in a case where the new 
trial resulted in an increase of the sentence from six months to five years. 
State v. Snyder (1889) 98 Mo. 555, 12 S. W. 369. Other courts hold it beyond 
their power to grant a new trial ex proprio motu. State v. Williams (1886) 
38 La. Ann. 960; People v. McGrath (1911) 202 N. Y. 445, 96 N. E. 92. In 
the latter case the new trial was granted after the defendant asked to with- 
draw his motion. American courts, however, unanimously hold that a new trial 
may be granted by the court of its own motion on the theory that the accused 
has waived his defense of double jeopardy, where the defendant has appealed 
from the conviction and the judgment has been reversed. Stroud v. United States 
(1919) 251 U. S. 15, 380 (motion for rehearing), 40 Sup. Ct. 50; Harvey v. State 
(1901, Tex. Cr. App.) 64 S. W. 1039. The adoption of this rule by the English 
courts would seem an effective means of remedying a mode of procedure which 
the English judges recognize as inadequate. 

Equity— Jurisdiction where Res is in Foreign State.— The defendant, a 
resident of California, bought from the plaintiff, a resident of New York, a 
half interest in a thoroughbred stallion. The defendant was to have possession 
and use of the stallion in California during the seasons of 1919 and 1920, and 
the plaintiff was to have him for use in Kentucky during the seasons of 1921 
and 1922. Upon the opening of the season of 1921 the defendant refused to 
abide by the agreement. The plaintiff brought this suit in New York, personal 
service of the summons having been made upon the defendant in that state. 
Held, that a mandatory injunction should be granted requiring the defendant 
to ship the stallion to Kentucky; and that a receiver should be appointed with 
power to proceed to California, and take appropriate steps, including the 
invoking of the aid of the courts, to gain possession of the animal and ship 
him to the plaintiff's stock farm. Madden v. Rosseter (1921, N. Y. Sup. Ct) 
114 Misc. 416, 187 N. Y. Supp. 462. 

The orthodox doctrine, that equity can enforce its decrees only by personal 
coercion of the defendant, expressed in the formula aequitas agit in personam, 
needed qualification at an early date by reason of the development of the writs 
of assistance and sequestration. See Cook, Powers of Courts of Equity (1915) 
15 Col. L. Rev. 106; Huston, Enforcement of Decrees in Equity (1915) 78-83. 
By modern legislation power is generally given to courts of equity to grant 
decrees in rem; but such statutes, of course, have no extra-territorial effect. 
Where a subject-matter, or res, in another jurisdiction is concerned, a court of 
equity may entertain the suit only in cases where it has personal jurisdiction 
of the defendant and where effective relief may be given by a decree in personam. 
See 69 L. R. A. 673-697, note. In such cases the decree is made effectual by 
ordering the defendant to do or to refrain from certain acts toward the res, 
and the res itself is thus ultimately but indirectly affected. 4 Pomeroy, Equity 
Jurisprudence ( 4 th ed. 1919) sees. 1318, 1437. Where the defendant would be 
required to go into a foreign jurisdiction and there do affirmative acts relief 
may be denied. Port Royal Ry. v. Hammond (1877) 58 Ga. 523; see Beale, The 
Jurisdiction of Courts over Foreigners (1913) 26 Harv. L. Rev. 293. This is 
on the ground of expediency in such cases, since interference in a foreign 
sovereignty is undesirable, and since theoretically the decree would become 
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unenforceable upon the departure of the defendant, though the latter difficulty- 
may be eliminated by requiring him to act by agent or by requiring bond. The 
more recent tendency seems to be to attach less weight to these difficulties. See 
Salton Sea Cases (1909, C. C, A. 9th) 172 Fed. 792; Vineyard Land and Stock 
Co. v. Twin Falls Co. (1917, C. C. A. 9th) 245 Fed. 9; see Notes (1917) 31 
Harv. L. Rev. 646; Comments (1917) 27 Yale Law Journal, 946. Consistently 
with the doctrine that equity acts in personam, a court having personal jurisdic- 
tion of a defendant may appoint a receiver of his property in another jurisdiction. 
Stewart v. Laberee (1911, C. C. A. 9th) 185 Fed. 471. The decree operates 
in personam, and only upon the parties to the suit, who are rendered liable for 
contempt in case they interfere in any way with the receiver's possession of the 
property or his attempts to gain possession through the assistance of the courts 
of the locus rei sitae. Lang ford v. Lang ford (1835) L. J. (n. s.) 5 Ch. 60; 
Schindelhoh v. Cullum (1893, C. C. A. 8th) 55 Fed. 885; Maudslay v. Maudslay 
[1900] 1 Ch. 611. The instant case is interesting as illustrative of the lengths to 
which a court of equity will go in order to give really effective relief. 

Evidence — Admissibility of Conduct as Part of the Res Gestae. — The 
defendant's chauffeur ran over and injured the plaintiff, a boy of five. The 
plaintiff brought this action and on the issue of negligence offered in evidence 
the fact that immediately after the accident the chauffeur jumped from the 
truck and ran away. The trial court admitted the evidence and the defendant 
excepted. Held, that the admission of this evidence was error, because the 
chauffeur's conduct was not part of the res gestae. Molino v. City of New 
York (1921, App. Div.) 186 N. Y. Supp. 742. 

Such evidence, however interpreted, is not admissible against the defendant 
as an admission, as the chauffeur had no authority so to prejudice his master. 
Douglas v. Holyoke Mach. Co. (1919) 233 Mass. 573, 124 N. E. 478; Cross v. 
Coal Co. (1916, Mo. App.) 186 S. W. 528. After the servant had testified to the 
contrary, this evidence would be admissible, but only to contradict the servant. 
Louisville Ry. v. Davis (1908) 32 Ky. L. R. 580, 106 S. W. 304; see Loose v. 
Deerfield (1915) 187 Mich, 206, 209, 153 N. W. 913, 914. If the servant's conduct 
could reasonably be interpreted as equivalent to a contemporaneous statement 
by him that he was not looking ahead or that he thought the child would get out 
of the way, by the weight of authority it would be admissible as a part of the 
res gestae. Barrett v. Chicago Ry. (1920, Iowa) 175 N. W. 950; Chellis Realty 
Co. v. Boston Ry. (1919, N. H.) 106 Atl. 742; Louisville Ry. v. Broaddus' Adm'r. 
(1918) 180 Ky. 298, 202 S. W. 654. In criminal prosecutions evidence of flight 
by the accused is admissible as directly relevant to show guilt. State v. Rod- 
rigues (1917) 23 N. M. 156, 167 Pac. 426; Windom v. State (1917) 19 Ga. App. 
452, 91 S. E. 911; 1 Wigmore, Eivdence (1904) sec. 276. (It is difficult to see 
how it would be less relevant to show negligence under proper circumstances.) 
In the aspect least favorable to the plaintiff the running away is equivalent to 
a statement by the chauffeur that he believed he was at fault; the mere fact 
that the statement was in the form of an opinion should not make it inadmissible 
if all the elements necessary to make it a part of the res gestae were present. 
Cromeenes v. San Pedro Ry. (1910) 37 Utah, 475, 503, 109 Pac. 10, 20; Cross 
Lake Co. v. Joyce (1897, C. C. A. 8th) 83 Fed. 989. Where the spontaneous 
exclamation theory is not accepted, the necessary elements in this class of cases 
are usually stated to be: (1) an act independently admissible; (2) statement 
made contemporaneously with the act; (3) such statement relating to and tending 
to explain or elucidate the act. Lund v. Tyngsborough (1851) 63 Mass. 36; 
Comstock's Adm'r. v. Jacobs (1915) 89 Vt. 133, 143, 94 Atl. 497, 501. No definite 
rule has been laid down by the courts as to the meaning of "contemporaneous." 
It has been held improper in New York to admit statements made a few seconds 



